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SUMMARY

The BOe cellular structural separation rules should be eliminated immediately and in

their entirety. The rules are a relic from another time, prior to the Telecommunications Act of

1996, the Joint Cost Order and price cap regulation. The basis for the rules was (0 address

concerns regarding cross-subsidization and potentials for discriminatory interconnection

practices. The basis for the rule is no longer valid. As recognized by this Commission in

deciding not to require structural separation rules for peS-LEC operations, non-structural

safeguards are a sufficient check against fears of alleged abuses. Ali the Commission recognizes.

the structural separation rules re~ult in costs and inefficiencies to the BOe cellular carriers,

which costs are not imposed on their competitors. Continuing the application of the BOC

cellular rnles places such carriers at a competitive disadvantage and results in a regulatory

windfall to those carriers against whom they compete. Such disparate treatment should be

eliminated immediately.

If the Commission decides that interim structural separation is still required, then such

interim measures should be strictly limited. Speeitically, the Commission should assure that any

measures do not infringe on the ability to compete, including the ability to provide one-stop

shopping on one-stop service. Requirements such as separate stafting and officers. separate

computer facilities and separate ownership of in-region landline facilities (i.e. as allowed in the

Ameritech Waiver) should not be imposed. Additional CPNI and network disclosure Statements

and network disclosure rules likewise are not required. Any interim separation measures must be

narrowly tailored with a rational explanation given as to why the BOe cellular carrier must be

treated di fferently and forced to absorb the COSts and inefficiencies of such measure.
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The Commission should also reject any invitation to treat wireless carriers differently in

regards to calls originating within their licensed territory and tenninating outside such territory.

Such caBs, by Congressional mandatc, are not subject to equal access provisions and are merely

the completion of wireless calls. The fact that BOe affiliated carriers were previously required

by judicial mandate to provide equal access to such caJls does not change the fact that completion

of the call is merely a part of providing the CMRS service. Any attempt to limit the ability of

any wireless carrier, including BGC affiliated carriers, to carry a caJl originating on its network

to the carrier on which it is to be terminated, whether interLATA or interstate, would be directly

contrary to the Telecommunications Act of 1996.

Regulatory symmetry between all CMRS providers regardless of affiliation or size of

affiliate should be adopted. Requiring certain groups of carriers to file detailed plans regarding

how they will comply with the existing laws and regulations is an unnecessary and unfair

regulatory hurdle. The pena.lties and negative stigma of a violation provide a sufficient incentive

for compliance. Commission resources should not be wasted on having to review explanations

of how a carrier plans to comply with existing laws. The tiling of safeguard compliance plans is

simply not warranted.
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sac Communications Inc., on behalfofits subsidiaries SouthwcstcmBell Telephone

Company ("SWBT') and Southwestern Bell Mobile SYStems, Tnc. ("SBMS"), files these Comments

in response to the Commission's Notice of Proposed Rulemaking l regarding the continued

application of structural separation requirements (47 CFR 22.903) for the provision of cellular

services by Bell operating company (BOC) affiliates. The aoc cellular structural separation rules

(hereina.fter "structural separation rules'') should be eliminated immediately and in their entirety.
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Excbanie Carner Provisioo of Commercial Mobile Radio Services, vrr 96-162, Notice of
Proposed Rulemaking. Order on Remand, and Waiver Qrder (Released August 13, 1996).
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TIle structural separation rules are a relic of another time, prior to the Telecommunications Act of

1996, the Joint Cost Order 1 and price cap regulation.) The e.~isting non-structural separation rules

are more tban sufficient to protect against the hypothetical "what-ifs" voiced by competitors who

have their own reason for raising such concerns - - to continue their regulatory imposed competitive

advantage. At the time the strUctural separation rules were adopted the Commission recognized that

the rules imposed costs upon the BCCs that were not being imposed on their competitors. 'DIe

Commission found, however, that BOOs would have "the financial resources to provide cellular

service through structurally separate subsidiaries.'~ The Commission also noted that the rules should

be reviewed within two years of the BOes' compliance with the Computer II structural separation

conditions - - yet the rules are still in place over a decade later. j The structural separation rules are

an unnecessary regulatory and fmancial burden on the BOe cellular carriers and a regulatory

windfall to those who compete against such carriers. The Commission should eliminate the structural

separation requirements without delay and without imposing additional regulatory reponing burdens

on any wireless provider or group of wireless providers.

ZIn the Matter of Separation of Costs of Regulated Telq>hone Ser:iee from Costs of
Nonregulated Activities. 2 FCC Red 1298 (1987), recon.. 2 FCC Red 6283 (1987), further
recon., 3 FCC Red 6701 (1988).

~See, For example, Tn the Matter to Promote Competition and Efficient Use of Spectrum
for Radio Commnn Carrier Services. 59 Rad. Reg.2d 1275, Appendix B. FCC Policy Statement
on Cellular Systems (1986).

4NPRM, para. 13.

jNPR1y1. paras. 38, Sl & fn.19.
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1. SECTION 22.903 SHOULD BE ELIMTNAT'F.D IN ITS ENTIRETY WITHOUT
DELAY.

As the Commission notes, the structural separation requirements '.vere intended to:

a) protect aoc local exchange ratepayers by preventing cross-subsidization of the more
competitive cellular service; and

b) prevent discriminatory interconnection practices ... by requiring that the wireline and
non-wireline entities exist independently ",om one another with respect to facilities,
operations, management and other personnel.6

The basis for imposing this structural separation is no longer valid. This Commission

has already recognized that the cost allocation rules and affiliate transaction rules are sutlicient to

protect against cross-subsidization by local exchange carriers ("LECs'). including BOCs, in

providing Personal Communication Services (PCS).' Likewise, the various interconnection rules,

adopted since the promulgation of thc structural separation rules, have likewise been deemed

sufficient to protect against discriminatory treatment in integrated PCS-LEC operations.a The

Commission has also recognized that its price cap rules have !levered the link: between higher costs

and increased prices such that cross-subsidy at the expense of ratepayers is not a material concern. ~

Yet despite the Commission's recognition of the lack of any basis for the rules, the NPRM

suggests dlat disparate treaanent ofBOC cellular affiliates might still be retained. either temporarily

6NPRM. para. 37.

7See, NPRM, para. 15. See alSQ. Amendment Qfthe Commission's Rules to Establish
New Persona! Communications Services, Gen. Docket 90-314, Second Regoa and Order, 8 FCC
Rcd 7700, paras. 112-127.

~See, Policy and Rule.4; Concerning Rates for Dominant Carriers, Second Report and
Order, CC Docket No. 87-313. 5FCC Red., 6786, Para. 2, 35
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until the BOe is authorized to provide interLATA service in region, or, for the long-term in the

form of "general streamlined requirements" imposed. on all Tier 1 LEes. Tnere exists no basis for

lying relief from Section 22.903 with the checklist provisions of the Telecommunications Act of

1996. Moreover, disparate regulatory treatment of CMRS of providers is contrary to the

Congressional intent ofthe Omnibus Budget Reconciliation Act of 1993 COBRA") and the various

Orders of this Commission implemcnting 013R.A.. Neither the continuation of the structural

separation rules nor the imposition of additional non-structural safeguards are justified. Either

alternative could result in unnecessary costs to the aftected CMRS carrier \\ithout any corresponding

competitive benefit.

Concerns that a BOC may somehow "favor" its cellular affiliate, discriminate against other

CMRS providers or otherwise act in an anti-competitive manner are unjustified. by any reasonable

theory or by actual market experience. There is simply no history of actual complaints or claims of

such discrimination or anti-compctitivc behavior. The same opportunities and incentives for abuses

are there fot' all LEC-PCS integration or any type integration. Likewise, non.;BOC LEes with

cellular affiliates have had the same opportunities tor over a decade, and yet abuses did 110t occur.

For example, GTE which is one afthe nation's largest local exchange companies and the nation's

fourth largest cellular carrier has operated without structural sepanltiun rules and without any

complaint of cross-subsidization or discrimination. to Thc same i~ true for Sprint which until the

recent spin-off of its cellular operation, owned expansive landline and cellular a.c;sets. If the

likelihood of such conduct were of actual concern, would AT&T have spent the money it did to

laThe Wireless Markem1acc, Cellular Telephone Tndustry Association (Spring 1996).
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purchase the McCaw operations knowing that they WQuld be competing against BOC and non-BOC

LEC cellular affiliates in every market where McCaw operated. I I If concerns over cross-subsidies

and discrimination were real, would SBC and other BOCs with large out-of-region systems

competing against an in-region BOC cellular affiliates be advocating elimination of the rules?

SBC's cellular affiliate for eXaIn-ple, competes against an in-region BOC affiliated cellular company

in 5 of its 7 largest cellular markets, including its 3 largest markets and yet is not concerned that

elimination of these rules will lead to illly such abuses. Indeed, nearly two-thirds ofsac's cellular

POP's 3nd cusromers are located in these "our-of-region" markets.

Integrated operations in and of themselves do not create a greater likelihood that an entity

will violate Commission IUles or the antitIUSt laws, nur does the fact that a BOC or LEC is involved

create a greatcr likelihood.12 With price cap regulation, cross--subsidy issues are no longer a material

concern. To the extent a BOC or LEe is ~m subject to rate-of-return regulation, or the sharing

obligation under price cap regulation, the affiliate transaction and cost allocation rules and other

accounting safeguards serve as a more trum adequate check on identifying and preventing any cross

subsidization concerns. Likewise. the intercoIU1ection rules serve as a check on discriminatory

treatment issues with regard to network services. Abuses Stich as delays or pOOT service will be

readily identifiable, will bc reported swiftly by com-petitors and will receive appropriate and

immediate attention at the state or federal level. Indeed. it is this likelihood of detection, with its

consequent prophylactic effects which led this Commission to impose such rules. There is no reason

11 McCaw owned only A-Band cellular licenses.

l2~ NP&1Vl, para 49.
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to impose the costs and inefficiencies of the structural separation rules-on the BOe affiliated

cellular carriers when the basis for the rules (Le. that competitors argue might occur to prevent cross-

subsidization and discriminatory treatment that competitor~ argue "might" occur) can be addressed

via existing aT streamlined non-structural safeguards.

A. The Costs and Inefficiencies Associated With the Structural Separation
Rules Mandate the Immediate RliminptioD of 22.903

The Commission rec{)gnized at the time that stluctural separation was first imposed

that the rules would result in c()~1s lo lh~ affected carriers in the fonn or lost efficiencies ofscope in

terms of personnel and operations and "'ost opportunities for customers Lo obtain integrated and

innovative service packages.'·'3 The Commission also noted that the costs and inefficiencie~ imposed

on the BCCs are c·asts and burdens not borne by other CMRS participants, but stated they felt the

Boes could afford such costs. 14 The abmty of a carrier to absorb a cost is not a legitimate reason

for imposing such COSt. especially in a competitive market such as wireless. Regulatory symmetry,

not disparate regulatory treatment should be tlle rule. Any costs or inefficiencies due to regulation

should be the same for all CMRS providers.

The Commission states that the new Federal Legislation has removed a "principal"

cost by allowing joint marketing and sale of landline and CMRS service. IS While the Act's joint

marketing provisions aCthe Telecommunications Act gives ROes some reUef, compliance with the

rem,under of the structural separation rules continues to place costs and burdens on the BOC cellular

IJtfPRJd. paras. 38, 51.

l~NPRM, paras. 3. 38. 51.

1~NPRM, para. 51.

6



affil iates whieh are not borne by other CMRS providers. The costs and lack of efficiencies

associated with structural separation likewise affects consumers.

This Commission has consistently praised the consumer benefits of one-stop

shopping. For example, in granting the trc1nsfer of the McCaw Iicenses to AT&T the Commission

noted that "the benefits of one-stop shopping" are substantial. '6 The Commission likewise

acknowledged the value of integrated operations noting that the:

ability of a cuStomer, especially a c.:ustomer who has little or infrequent contact with service
providers, to have one point ofcontact with a provider of multiple services is efficient and
avoids the customer confusion that would result from having to contact various departments
within an integrated, mUlti-service telecommunications company, such as AT&TlMcCaw,
to obtain information about the variou.-; services AT&T/McCaw provides. 11

Customers do not just want "one-stop shopping" they want "one-stop service." Customers want a

single point of contact tor maintenance, repair. billing and any other matter that may arise from their

relationship with the carrier for the various services offered. Carriers such as Mel are already

promoting the ability to provide such one-stop service through its Mcr One bundling of services. I I

The Commission seemingly recognizes the consumer desire faT OTle-stop service in

acknowledging that the core structural safeguards should not be expanded to prohibit joint billing.

The inefficiencies and competitive disadvantages of any other conclusion is demonstrated. by the fact

16Tn Re Application of Craig Q, McCaw, Transferor and American Telephone and

Tel~gr<\ph ComPanv, Transferee, for Consent to Transfer Control of McCaw Cellular
CommYnications. Inc and its Sub~idiaries, File Nos. ENF-93-44 and 05 288-CH-TC-I-93,
Memorandum Opinjon and Order on Reconsideration. 10 rocc Red 11786. para. 15 (1995).

17k!..

18~, Wall Street Journal. "MCl Unveils a Service that Packages Wide Range of
Qfferings to Consumers" April 30, 1996, p. B-9.
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that a. contrary result would mean that the BOe cellular affiliate customer might be forced to call

multiple customer service numbers whereas competitors could offer a single number. Likewise, the

customer would receive multiple bills depending on the services purchased (local service, customer

premises equipment, cellular service, voice mail, paging, etc.) whereas its competitors are already

offering such services on a single bil1.'"

Inefficiencies and additional costs also result from the inability to have integrated

customer service, maintenance and repair stnffs and even officers. As this Commission recognized

in granting SBMS' initial waiver for out-of- region relief. combining operational tasks such as credit

confirmation, billing and collection, customer service and sharing installation, maintenance and

repair personnel offers "substantial benefits to consumers by avoiding duplicate costs, increasing

efficiency and enhancing SBMS's ability to provide innovative service."211 Such inefficiencies and

rel.iunce on multiple points of contact within its region place a BOC at a distinct competitive

disadvantage. As one analyst has noted "the way you win a customer is to offer simplicity with a

bundle of services and one bill from one company...-z\

Competitors of the BOC affiliated cellular carriers are predictably anxious to see the

structural separation requirements imposed for as long as possible, presumably because the costs

and inefficiencies associated with such separation give them a competitive advantage over the BOC

cellular carrier-a competitive advantage that is purely a flmction of asymmetric regulation.

19li1..

211111 the Matter of Motion of Southwe.cttcrn Bell Mobile Systems, Inc. For a neclaratory
Ruling, CWD 95-5, Ml;morandum Opinion and Order, para.19 (Released October 25, 1996).

'1~ Wall Street MCl Article, in.fi:9...

8



Likewise, competitors of the Tier 1LEe CMRS affiliates are presumably anxious to have additional

regulatory h.urdles placed on such affiliates for similar reasons. Again, the existing non-structural

safeguards provide a more than sufficient basis for protecting against cross-subsidization or

discriminatory behavior. Continued application of the structural separation rules or the imposition

of rules on LEe affiliates based on a perceived need to protect against a "leveraging of market

power" by the LEe or as a means to balance competition by imposing costs and regulatory burdens

on some competitors but not on others, is unsound reguiatory policy.'2 Such a policy is unsound

because there is no showing that such "protection" of t;ompetitors Ls needed. There is absolutely no

evidence to indicate that imposing such regulatory costs and burdens on SBMS is necessary to

enable, for example, AT&T, the largest wireless operator and largest intercxchange carrier in the

country, to compete against SBMS in the Dallas cellular market. None. In fact, prior to the

AT&TlMcCaw merger, McCaw proclaimed neutrality on the issue noting that "this relief is

meaningless to McCaw and all other non-{Bell) cellular carriers.1'13 Likewise, sac is not concerned

about competing out-of-region against existing in-region BOC affiliated ceHuiar carriers.

Imposing such inefficiencies and costs on the aoe cellular operations is simply

unjustitied. especially given the Commission's recognition in the Broadband pes Order that

existing non-structural safeguards are appropriate for LEe-peS integration. The wireless market

is competitive. and various competitors are already promoting the concept ofone-stop service. BOC

cellular companies should not be hamstrung by the costs and inefficiencies associated with the

22See, NPRM. paras. 47-49.

1JComments of McCaw Cellular Communications. Inc., GN Docket 90-314, November 2,
1992 at Page 47.
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structural separation roles. The Commission should eliminate the strUctural separation requirements

of22.903 without delay.

n. SHOULD THE COMMISSION DETERMINE THAT STRUCTURAL
SEPARATION T~ NECESSARY, INTERIM PROVISIONS SHOULD BE STRICTLY
LIMITED.

The NPRM req\tests comments on whether there should be (1) a transitional period

wherein a streamlined Section 22.903 would be in effect uneil a set sunset date, or (2) immediate

elimination of22.903 , which would be replaced by a set of uniform. safeguards based on the PacTel

PCSliling.24 For the reasons stated above, thc Commission should adopt the second option., but

without mandating the additional unifonn safeguards. Instead, the Commission should delete

22.903 in its entirety and rely on the existing or preferably streamlined non-structural safeguards.

If a transitional period is adopted. certain moditications should be adopted to lessen

the inefficiencies and costs imposed all aoc cellular providers. The following changes and

clarifications are required.

A. A BOC Cellular Affiliate Should be Allowed Ownership ofIn-Reeion Land-

line Facilities not Related to LEe Qperations and To Share Computer

Facilities.

SBC agrees with the Commission's determination that Section 22.903 should be

modified consistent with the Ameritecb ACI Waiver to allow a BOC cellular aftiliate co own

2"NPRM. paras. 80-83.

lST" the Matter of Ameritech Communications. Inc. fQr a Partial Waiver of Section
22.903 of the CQmmissjQn~ Rules, CWO 95-14, Memorandum Report and Order (Released
August 22, 1996).
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facilities for the provision of landline servtces, including competitive landline local exchange

CCLLE) and interexchange scrvices.1
£o Th~ recent granting of the ACI waiver supports the

Commission's conclusion.

The Commission should also eliminate Set.:rion 22.903(b)(4) requiring the utilization

ofseparate computer facilities. Prohibiting the joint use ofBOC computer facilities places the BOe

cellular companies at a coml'ctitive disadvantage. TIle sharing ofcomputer facilities is many times

merely a sharing of space or capacity. The non-structural safeguards protect against cross

subsidization. Not ailowingjoint-use ofBOC computer facilities precludes the BOCs from relying

on the same efficiencies its competitors enjoy.

R. The Term "Joint Marketing" ~hould be Defined Broadly

The Commission's conclusion that Section 60 1(d) of the 1996 Act aJlowing "joint

marketing" was meant to be self-executing is correct. The definition ofjoint marketing is to be read

broadly so as to allow BOCs to implement the one-stop shopping that was a basis for the provision.Z7

Such detinition should include the ability to provide a single point of contact for all customer

service, installation and repair needs.!1 Such activities are an essential part of one stop shopping-

customers want not only a single point for purchase but a single point ofcontact for service and other

needs resulting from the purchase. The clear legislative intent of the joint marketing provision was

26NPRM, para. 59.

21~, NPRM, paras 63-64.

28~ NpRM. para. 68.
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to provide BOCs with sufficient relief to pennit thcm to offer one-stop shopping. The Commission

should not define "joint marketing" in a way that contradicts the legislative intent by prohibiting the

Boes from matching their competitors who are already offering integrated packages with a single

contact. As the N'PRM notes. such transactions performed on behalf of the cellular affiliate would

be subject to the cost allocation and affiliate tran~tion rules. These roles are more than sufficient,

especially in light of price cap regulation, to a.4isure that eMRS services are not subsidized at the

expense of the LEe' 3 regulated service ratepayers.ZIf

e. Separate Staffing Requirements Should he Eliminated

Any transitional retenlion of 22.903 should also include an elimination of the

requirement that the separate corporations maintain separate officers and personnel. Such a

restriction places BOes at a significant disadVantage, especially if they have both in-region cellular

and pes licenses, The separate staffing requirements promotes inefficlency by requiring duplication

of tasks. A prime example of the inefficiency of the joint staffing rules is demonstrated by SBC's

pes operations in Tulsa. The Commission rules allow integration between the PCS and LEe

operations or PCS and cellular operations. However. ifsac's res operations are to take advantage

of the benefits the Commission envisioned by integrating LEe and pes operations, it cannot rely

on shared employees or officers with SBMS. Rather, SEe would be forced to move sueh key

wireless employees strictly to the pes or SWBT operation. SBMS should not be required to make

such a choice.

29Whether even these non-structural accounting safeguards are necessary is the subject of
debate in the accounting safeguards NPRM. CC Docket No. 96·150. As sac explained there,
these safeguards should be streamlined to minimize the burden of regulations that are not
necessary to accomplish their intended purpose.

12



If the structural separation rules are retained for a transitional period, then

22.903(b)(2) requiring separate ofticers and 22.903(b)(3) requiring separate operating, marketing,

installation and maintenance personnel should be eliminated so as co lessen the inefficiencies

associated with such rules.

O. Rules ReC:Jrdjne CPNT and Network Disclosure Should be Eliminated

Because Thev- are Superfluou~

The: NPRM also requests comments on the continued applicability of22.903(f) of the

Commission's ruies regarding the sharing of c.u!\tomer proprietary network information C"CPNI").

Section 22.903(t) prohibits tile BOCfi-om sharing such information with the ceUular affiliate unless

such infonnation is publicly available on the same temlS and conditions. Section 222 of the

Telecommunications Act includes comprehensive CPNI provisions. The customer's options

contained in Section 222 should be the proper focus of CP1'll questions. Thus. Section 22.903(f)

should be eliminated as being superfluous.30 There is no reason to have differing rules regarding

the same issues. Thus, if Section 22.903(f) does survive then it should be interpreted in a manner

which does not dilute a customer's choice regarding CPNI use •• it should be read consistent with

Section 222. In other words, a customer's decision pursuant to Section 222 that CPNI could be

shared with an affiliate ofthe BOC should not require the BOe to make the CPNI publicly available,

or available to others, where the customer has not made an afticmative written request to do so.

pursuant to Section 222(c)(2).

The Commission's tentative conclusion that there is no need fot' a Part 22 rule

30NPRM, para. 72.
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regarding network information disclosure is also correct31 The existing network disclosure rules are

adequate.

E. BOC Provision ofTncidentnl InterLATA CMRS il' Unrelated to the Issues

Surroundjnl RUmination of 22.903

The NPRl'v( questions whether Section 271 of the Telecommunications Act, which

allows 80C provision of imerJ.,ATA commercial mobile radio service (CMRS). and Section

332(c)(8), whieh provides that CMRS providers ilrc not required to provide equal access for the

provision of toll service, limit the Commission's authority to retain current BOe cellular separation

rules or to prescribe alternative rules. J2 The authorizations do not bear upon the question of the

retention or elimination of 22.903.3: The completion of such calls is a part of the provision of the

wireless service just as it is for every other CMRS provider. Any attempt to limit a BOC-affiliated

provider's authority under the guise of an "alternative competitive safeguard rule" would be

contrary to the Telecommunications Act.

In implementing the Onmibus Budget Reconciliation Act of 1993. the COIIUTlission

determined that it would forebear fi'om all active forms ofme regulation for CMRS and specifically

forbid CMRS providers from filing tan n:c; for interstate CMRS.14 The Commission specl fically

JINPRM. paras. 72-76.

32~. NPRM, paras. 84-86.

JJSee, NPRM, para. 84.

Hlp the Matter ofImnlementatioD of Sections 3(0) and 322 of the Communications Act:
Regulatory Treatment of Mobile Services. 9 FCC Rcd. 1411. at paras. 164-218. Second Report
and Order (1994).
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noted that "we WtU forbear from requiring ur pennining tariffs for interstate service offered directly

by CMRS providers to their customers."H The Commission likewise has denied state petitions to

impo')c entry requirements or rate regulations on intrastate CMRS providers. Thus, prior to the new

Act, there were no federal or state entry or rate regulation requirements applicable to either intrastate

or interstate CMRS, other than the basic common carrier obligations and enforcement mechanisms

and the continuing authority of states to regulate "other tenns and conditions" of intrastate CMRS.36

The only exception was that BOC affiliated CMRS providers were subject to the judicially mandated

equal access and interLATA restrictions of the Modified Final Judaement (MF1). The Commission,

in Docket 94-54, was considering whether it would be in d,c public interest to subject other CMRS

carriers to equal access provisions. The issue however was decided by the Telecommunications Act

whieh provides that no CMRS provider shall be required Lo provide equal acccss.J7 Thus, there

continue to be no federal or state entry or rate regulation requirements applicable to either interstate

CMRS or intrastate CMRS - ~ it is merely the provision of CMRS. A CMRS provider is simply

delivering a wireless call that originatcs on its network to the carrier on whose network it is

terminating - - it is merely the completion ofa wireless call. A CMRS provider is not subject to rate

regulation or entrY requirements regardless of where the call originates on its network or where the

call is being terminated. The new legislative provislons prohibiting the imposition of CMRS equal

access obligations and removing interLATA restrictions on in-region BOC CMRS providers simply

JJrg,., para. 178.

3ltId., paras. 164-218.

J7~, 47 U.S.c. 332(c)(8)
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does not bear on the question of elimination or retention of Section 22.903 other than to reinforce

Congress' intent to further regulatory parity amtlng CMRS providers.

Ill. REGULATORY SYMMETRY TS REQUIRED BETWTtEN ALL Cl\'IRS
PROVIDERS RRGARDLESS OF AF'FTLTATION OR SIZE OF AmLIATE.

As the NPRM notes, a major criticism of the structUral separation rules is that they

are applicable only t() BOC-affiliated cellular carri.ers.JI The NPRM proposes to continue disparate

treatment of CMRS providers by increasing the regulatory burdens on Tier 1LEC- affiliated CMRS

providers and possibly continuing the sllUcmral separation requirements on ROC cellular operations.

Such disparate treatment between CMRS providers is contrary to the congressional intent or the

Omnibus Budget Recunciliation Act of 1993. the Commission Ordcrs implementing it. and to the

competitive intent of the Telecommunications Act. The Commission should reject proposals to treat

CMRS providers differently based on an affiliation or affiliate size. Any regulatory costs forced

upon one carrier that are not forced on its competitors places the more regulated carrier at a

competitive disadvantage.

The Commission needs to immediately eliminate Section 22.903 and prace BOC cellular

service in regulatory symmetry with all other cellular providers and all pes providers. There is no

basis for treating cellular differently than peS-they are the same. As SBC established in a recent

ex parte presentation: 1) the network ti.Ulctioas are identical~ 2) vendors recognize chat the services

arc identical; 3) the services are viewed as identical by the industry; 4) the carriers compete for the

18~, HPRM, para. 87.
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same customers; and 5) the Commission has indicated that the services are ·identical.lY As the United

States Circuit Court of Appeals for the Sixth Circuit queried:

If (peS) and Cellular are sufficiently similar to warrant the Cellular eligibility restrictions
and are expected to compete for cusromers on price, quality and services ... what difference
between the two services justitics keeping the scrucrural separation rule intact for Bell
Cellular providers?40

The simple fact remains that the two services are identical, and lhere is no justification Of difference

for treDting the services differently. Differing rules lead to absurd results. For example, one county

in Oklahoma lies both within SRMS's licensed ceBular service area and the Tulsa MTA for which

8BMS holds the pes license. Thus, in the one county, the rules applicable to SBMS' operations are

different depending only on the spectrum trequency being used. For the one county, SBMS wOltld

be allowed to integrate its PCS operations with SWBT but would be pfohibited trom integrating

SBMS' cellular service. As the United States Circuit Court fur the Sixth Circuit noted "the time is

now" for reconsideration of the structural separation rules and time "is of the essence" because the

rules "will prevent the Dell Companies from competing with Personal Communication Service

providers on a level playing field.41 The same rules that apply to integration ofPCS operations with

LEe operations should apply to integration of cellular operations and LEC operations.

The Commission however should not usc the need tor regulatory symmetry to

increase the burdens on other CMRS providers. The existing non-structural safeguards and

39See. Ex Parte Lettcr and attachments from Rick. Firestone, OD behalf of sac
Communications. Inc and Southwestern Bell Mobile Systems, dated December 15, 1995 to
Ms. Rosalind Allen, Wireless Telecommunications Bureau.

4°Cincmnati Bell Telephone v. FCC, 69 F3d 752 (6th Cir. 1995).
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interconnection rules are sufficient competitive safeguards. Additional safeguards such as those

proposed for Tier 1LEes, based on the PacTel filing, are not warranted. Price cap regulation (which

allows the Commission to control the input price to competitors) and competition serve as checks

on cross subsidization. In addition, such camers are still subject to compliance with the affiliale

transaction and cost allocation rules. Such rules are more than sufficient to guard against cross

subsidization. Current rules require provision of the costing methodology associated with any

integration of services (0 be included in a Tier 1 LEe's Cost Allocation Manual. Likewise, the

CAM lists all the vurious affiliates. All carriers are required to comply with the CPNI requirements

and the network disclosure requirement::; as a matter of law. Filing a report detailing how such

compliance is occurring, absent a complaint is superfluous. Forcing carriers to compile, file and

p~riodically update plnns which merely recite and detail compliance with existing laws is an

inefficient use of carrier resources and an inefficient use of Commission resources in reviewing and

approving such plans.

The simple fact is that the Commission does not nced detailed pians from carriers

regarding how they plan to comply with various laws, the Uniform System of Accounts and other

regulations, because the penalties for non-compliance provide enough of an incentive for

compliance. The same rationale is true of the incumbent LEC obligation to provide network

disclosure pursuant to Section 251 (c)(5). The penalties associated with non-compliance provide an

additional strong incentive for compliance. Under the circumstances, Commission resources

certainty ean be put to better uses than reviewing and approving plans for compliance with existing

laws.

The proposed non-structural safeguard plans for in-region provision ofCMRS by Tier
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1 LEes is simply an unneeded effort that will merely waste precious Commission resources.

Compliance with ~isring laws and regulations can be inferred by the penalties and public relation

stigma associated with non-compliance.

If the Commission nevertheless requires such tHings then. as a matter of regulatory

symmetry. they should be fiied by all CMRS providers with a landline affiliation.
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CONCLUSION.

For the reasons stated herein the Commi!\!\ion should eliminate the structural

separation requirements of22.903 immediately. Thc existing non-structural separation safeguards

are more than sufficient checks on cross-subsidization, discriminatory treatment and compliance

with existing laws and regulations. The filing of safeguard compliance plans is simply not

warranted.
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